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x Attached for your information are the minutes of the
‘ March 1 meeting of the Cabinet Council on Economic
‘ Affairs.
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‘ Cabinet Secretary
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i (Ground Floar, West Wing)
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- MINUTES
CABINET COUNCIL ON ECONOMIC AFFAIRS

March 1, 1985
8:45 a.m,
Roosevelt Roon

f Attendees: Messrs. Baker, Baldrige, Pierce, Darman, Ford,
I Burnley, Boggs, Niskanen, Porter, Wright, Breeden,
Gibson, Ginsburg, Healey, and Li, and Ms. Risque.

1. Report of the Working Group on Corporate Takeovers

Doug Ginsburg presented a report of the Working Group on
Corporate Takeovers, which proposed an Administration
position on possible Federal legislation restricting

] corporate takeover activity. The proposed position includes
| _ the following elements.

First, corporate takeovers perform several beneficial
functions and are generally good for the economy. The same
reasons justifying mergers also apply to hostile takeovers,
which include gaining operating efficiencies and shifting
corporate assets to higher valued uses. Moreover, takeovers
pressure target managements to maximize shareholder wealth.
The empirical evidence indicates that shareholders in both
the target and bidding companies benefit from successful
takeovers, '

Second, the Working Group analyzed the extent of the problem
of abuses in tender offers. Although various limitations on
bidder activities have been proposed, the need for
additional restrictions on such activities has not been
demonstrated. These proposed limitations include
prohibiting two-tier tender offers and extending the 20-day
tender offer period.

Target company sharcholders need and have protection from
abuses by target managements in conjunction with contests
for corporate control. They need protection because of the
agency problem. Managers may not act in the best interests
cf shareholders because of divergent interests. 1In
particular, the target management may oppose a tender offer

| in order to protect its employment even if the tender offer
is in the best interests of the shareholders.
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Minutes

Cabinet Council on Economic Affairs
March 1, 1985

Page two

Third, several means exist for checking management abuses
anc providing shareholder protection:

d © Shareholders can oppose management through the proxy
J process. Although management controls the proxy

‘ process, the influence of institutional shareholders
maybe making this approach more effective.

© Contracts between shareholders and managers can align
their interests more closely, for example, through
stock options.

© State courts can protect the interests of target
shareholders. There are many pending decisions
involving target management abuses, which will reveal
the value of this safequard.

0 States can amend their corporation laws to deal with
abusive defensive tactics.

Fourth, only if there is a serious market failure of

. national dimensions should the Federal Government then
consider taking appropriate steps to curb the potential for
h abuse.

The Council discussed the ability of the States to check
certain abuses, such as greenmail. The Council also
i reviewed the likelihood of corporate takeover legislation
passing this year. The Chairman of the Securities and
Exchange Commission recently indicated privately that he
will not support legislation restricting takeover activity.,
Finally, Council members noted the potential for such
b legislation opening the way for Federal corporation law. -

The Chairman Pro Tempore requested the Executive Secretary
to prepare a memorandum from the Cabinet Council to the -
President, recommending the proposed Administration position
on corporate takeovers.

Saﬁitized Copy Approved for Release 2010/04/27 : CIA-RDP87M00539R002303820016-4




Sanitized Copy Approved for Release 2010/04/27 : CIA-RDP87MO00539R002303820016-4

EXECUTIVE-SECRETARIAT
. ROUTINGSLIP ~ " g ‘2 j

ACTION INFO | _DATE “INITIAL

bl

DDCI
EXDIR
D/ICS

oD!

DDA

DDO
DDS&T-
Chm/NIC
GC :
IG

Compt
D/Pers
D/OLL
D/PAO
SA/IA
[AQ/DCH
1C/IPD/OIS
NIO /ECON

V| |N[O|n | WM —

—
o

—_
—

—
%]

-
w

F-S

h

-
o

~

—_
[+-]

—
0

N
[=]

N

N
N

SUSPENSE

Remarks -A/

St

Executive Secretary

STAT =~ -+ 1 March 1985

Date

3637 oen

Sanitized Copy Approved for Release 2010/04/27 - CIA-RDP87M00539R002303820016-4




.‘I

Sanitiéed Copy Approved for Release 2010/04/27 : CIA-RDP87M0O0539R002303820016-4

VWAIAINGIUN

| CABINET AFFAIRS STAFFING MEMORANDUM |
In _ Executive Registry
| Date:_ 2/28/85 Number: __ 169144ca Due By:
i ' 8- 906
0 Subject: _ Cabinet Council on Economic Affairs Planning Mee Hiwer

‘ : - Corporate Takeovers
I March 1, 1985 - 8:45 A.M. - Roosevelt Room - TOPICS: Pension Policvy

I ;
‘l . Action FY! Action.  FYI
i; ALL CABINET MEMBERS 0 a . CEA ) A
. CE :
i Vice President . a 05$p 8 [E::II
o
! State | 0 O
it .
| Treasury G . g O O
Defense o .. a O
I Justice O 1 0 0
I Interior a . L FE
| Agriculture = a
u' Commerce A a Deaver a O .
i Labor Cl a . Mc Farlane | L3
| HHS O . I -
e Svahn . g
I HUD . G - Q Chew (For WH Staffing) . O
Transportation Gl a . - Chapman [ 0 ‘
0 Energy Ol oo : d O
i Education a . =] 0 0]
: Counsellor - d
( QAR E} - U
, - ‘ 0 O
i qb O CE_?)
i Sow O- @ | S H o
| USTR [ . 0
-J: Chief of Staff & O Executive Secretary for:
i.,- R T CCCT D ‘ D
! GSA O | CCEA O d
| EPA 0O 0 CCFA 0O g
‘ NASA O 4 CCHR g ]
J OPM O ] CcCLp D {
I VA O 0O CCMA O ]
| SBA d 0 CCNRE 0 O
I¥
|
| REMARKS:
|
I There will be a meeting of the Cabinet Council on Economic
i nffairs on Friday, March 1, at 8:45 A.M. in the Roosevelt
i Room. '
{
! The agenda and background raper for the second agenda item
! are attached. )
| RETURN TO:
! (J Alfred H. Kingon [J Don Clarey
i Cabinet Secretary [ Tom Gibson
i 456-2823 (0 Larry Herbolsheimer

| {Ground Floor, West Wing)

f Associate Director
i _ Office of Cabinet Affairs
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I THE WHITE HOUSE

) : WASHINGTON

i February 27, 1985

MEMORANDUM FOR THE CABINET COUNCIL ON ECONOMIC AFFAIRS
FROM: ROGER B. PORTER A%F

i SUBJECT: Agenda and Paper for the March 1 Meeting

The agenda and paper for the March 1 meeting of the Cabinet
Council on Economic Affairs are attached. The meeting is
scheduled for 8:45 a.m. in the Roosevelt Room.

The Council is scheduled to consider two agenda items:
corporate takeovers and pension policy. The Council last

. considered corporate takeovers at its meeting on July 24,
; 1984, when it established an interagency working group to
determine the extent of the problem of abuses in tender
offers and what approach would best -address potential abuses.
The Working Group has held a number of meetings examining the
data and developing an Administration position on possible
corporate takeover legislation. A package of materials
from Doug Ginsburg, chairman of the Working Group on Corporate
Takeovers, was distributed to Council members on January 22.
A "Proposed Administration Position on Corporate Takeovers"
incorporating the latest revisions was distributed to Coun-
cil members on February 15.

The second agenda item is the report of the Working
Group on Pension Policy chaired by William Niskanen. A
memorandufn from the Working Group reviewing the status of
several current pension policy issues and requesting the
Council's guidance is attached.

Attachments
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0 WASHINGTON

CABINET COUNCIL ON ECONOMIC AFFAIRS

. March 1, 1985
8:45 a.m,

V ' Roosevelt Room

AGENDA

1. Report of the Working Group on Corporate Takeovers (CM#481)

g 2, Report of the Working Group on Pension Policy (CM#112)
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CM #1112

EXECUTIVE OFFICE OF THE PRESIDENT

COUNCIL OF ECONOMIC ADVISERS
WASHINGTON, D.C. 20500

|
|
i
|
v

February 27, 1985

i MEMORANDUM FOR THE CABINET COUNCIL ON ECONOMIC AFFAIRS

FROM; PENSION POLICY WORKING GROUP

SUBJECT: Pension Policy Issues

i The purpose of this memorandum is to bring the CCEA up to
date on the current status of recent pension policy
developments and to seek the guidance of the Council on several

issues,

' l. Minimum Funding Waivers

The Internal Revenue Service has the authority to grant

b waivers of normal pension plan funding requirements in cases of
' "substantial business hardship." A plan sponsor can receive

L minimum funding waivers for up to five years out of any
consecutive 15 year period. Minimum funding waivers are, in

! essence, loans from pension plans to plan sponsors. If these

f loans are not repaid, the resulting loss falls primarily on the
| PBGC insurance system and secondarily on plan participants.

The PBGC estimates that 20 percent of the deficit in the single
employer fund can be attributed to waivers of minimum funding

; standards.

) Minimum funding waivers raise important and complex
issues. In some cases, the long term viability of a firm may
depend on a minimum funding waiver. Chrysler, for instance,
was granted minimum funding waivers as part of a rescue package
i _ that included a federal locan guarantee.

i The appropriateness and effectiveness of federal actions

i in the Chrysler case is still a matter of debate. The role

“ played by funding waivers in the rescue package is also

! unclear, The waivers may have played an important role by

: providing credit and by increasing the Federal stake in the
ultimate survival of Chrysler. It is also possible that the

h funds would have been supplied by other sources if a minimum

1 fund waiver had been denied.

‘_ The PBGC estimate of the losses to the single employer

! fund that have been caused by minimum funding waivers is based
i on the assumption that funding waivers have not affected the

) survival rates of firms, To the extent that funding waivers do
L increase survival probabilities, some funding waivers may have
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reduced the drain on the PBGC. The PBGC estimate includes only
the losses due to the termination of plans that have received
waivers, it does not include any estimate of plan terminations
that may have been avoided because of funding waivers. To date
there has been no analysis of the effect of funding waivers on
the long term viability of firms.

' The PBGC has recommended several changes in the procedures
for granting minimum funding waivers to provide greater
security to plan participants and the PBGC:

1. Reexamine (tighten) policies for granting waivers.
2, Make waiver request subject to public comment to give

plan participants a better opportunity to participate
in the decision to grant waivers,

3. Replace actuaries with financial analysts in funding
waiver process so that viability of a firm can be
assessed.

4. Require plan sponsor receiving a funding waiver to
post a bond, escrow or letter of credit in favor of
plan when appropriate.

Some of the options proposed by the PBGC are
administrative changes. Some of the PBGC recommendations would
require legislative action. '

The working group has not reached a concensus on whether
to support the PBGC recommendations. It believes that the
issue of minimum funding waivers needs prompt resolution and
acknowledges that doing so will require addressing a number of
technical issues. :

Recommendation: We recommend that a working group be
formed including representatives from the Departments of
Treasury, Labor, Commerce, the CEA, the IRS and the PBGC to
develop a coordinated procedure for granting minimum funding
waivers.

2. Recommendations from National Pension Forum

The National Pension Forum was organized by Secretary of
Labor Raymond Donovan in early 1984 to review and analyze the
effectiveness of the Department of Labor in carrying out its
statutory responsibilities under Title I of the Employee
Retirement Income Security Act {(ERISA). The Forum was
comprised of the ERISA Advisory Council, members of Congress
and representatives: from the Department of Treasury, the Office
of Management and Budget, the Council of Economic Advisers and
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the Pension Benefit Guaranty Corporation. The Secretary
instructed the Forum to make administrative and legislative
recommendations for improving the Department's ability to
administer-TitleI.- The-Forum—requests Cabinet Couhe¢il
consideration of the recommendations, summarized below, which
apply to the organization and structure of the Department
Labor.

The Forum's recommendations are predicted on the
assumption that the pension program cannot expect any
substantial increases in resources or staff. Budgetary
increases could have been recommended as the remedy for many of
the probhlems facing the pension program. 1Instead, the Forum
members sought more realistic and long-range solutions by
addressing the structure and organization of the offices which
administer Title I. It is the belief of the National Pension
Forum participants that, if implemented, the recommendations
would greatly improve the department's ability to fulfill its
statutory obligations under Title I of ERISA.

The recommendations are summarized below. The unabridged
version is provided as Attachment A.

A. Information Handling. The Forum urges Cabinet Council
and OMB approval for the computerization of the ERISA
information management system.

The credibility of the Department's entire effort under
Title I depends on its ability to use the information that
is filed in annual reports. If the Department cannot
dramatically improve existing information handling, it
will continue to be impossible to use all of the
information supplied by the public at considerable cost.
The Department is currently .conducting a pilot project to
determine what benefits such a program would have, not
only to the Labor Department, but also to the other
agencies which administer ERISA.

B. Enforcement. The Forum recommends that the Secretary
extend to the pension program Schedule A hiring authority which
would permit the hiring of lawyers at the investigative level.

At the current time, the ERISA program does not have the
authority to hire lawyers to investigate alleged abuses of
the law before the cases are referred to the Solicitor's
office for legal action. Too often this has resulted in
investigations which have taken years to complete only to
referred back to the investigator by the Solicitor because
the evidence was legally deficient. Schedule A hiring
authority would :permit the pension program to obtain the
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expertise it needs to conduct efficient and timely
investigations.

C. Rule-Making and Exemption-Granting. The Forum
recommends that the Department of Labor study the concept of a
self-regulatory organization (SRO) which might be involved in
the prohibited transaction process.

! As a first step, a notice was published in the Federal
f Register on December 10, 1984 (see Attachment B),

i soliciting comments on several aspects of the SRO

! concept.

D. Office of Pension Statistics. The Forum recommends
that the Secretary create an QOffice of Pension Statistics to
collect, analyze and report to Congress on data concerning
employee benefit plans.

! E. OPWBP Organization. The Forum urges the Secretary to
i take the following organizational steps:

| i. Rename OPWBP the Pension an Benefits Commission.
This would distinguish the pension agency from other
DOL agencies and weould associate it with the

i professionalism of other commissions, such as the

‘ Securities and Exchange Commission.

. ii. Designate the principal officer as the Commissioner
v with the rank of Assistant Secretary and provide for

i the appointment by the Secretary of an Assistant

f- Commissioner. The responsibilities of the executive

! office of the Commission require two political

‘ appointees: one to act as the chief executive

L officer and the other to have contact with

: Congressional committees, Executive branch agencies
and private sector groups.

H iii. Designate the Commission as a separate entity for
[ budgetary purposes.,

|
| .
! F. Public Outreach and Assistance. The Forum urges the
| Secretary to devote resources to public outreach and assistance
! in an effort to protect beneficiaries, to foster an attitude of
| voluntary compliance and to assist the enforcement program.
G. Regulatory Requirements. The Forum makes the three
! following recommendations to ameliorate the problem of
i regulatory requirements:

I
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I i. The Forum urges the Secretary to allocate resources
i for and place priority on the expanded use of class
exemption.

ii. The Department is urged to re-evaluate information
requirements; and

‘ iii. The Forum urges Executive Branch agencies to
recognize the unique problems of small businesses in
complying with reporting and disclosure requirements
| and, so far as permitted by law, to make special

: provisions to ameliorate the burden on small
businesses.

3. Single Employer Pension Insurance

: A. Financial Status of PBGC Single Employer Fund

: The premium that is charged by the Pension Benefit

) Guaranty Corporation (PBGC) is set by law. The current premium
‘ ($2.60/year/participant) is too low to cover the agency's

, commitments. The PBGC's deficit (negative net equity) has
grown rapidly in the last five years and is now almost $500
million. Some of the PBGC's financial problems are caused by
loopholes in the law that have allowed solvent employers to
dump their pension liabilities on the PBGC. About one~-fifth of
the drains on the PBGC have been due to terminations by solvent
employers not undergoing bankruptcy or reorganization hearings.

B. Single Employer Legislation

During the last three years there have been legislative
efforts to raise the premium and close the loopholes in the law
but this legislation has died in Congress. All the major
interest groups recognize the need for a premium increase but
they are not anxious to see one. Consequently, there is little
' incentive to resolve disputes that arise over other provisions
‘ in a premium bill and coalitions have been fragile. The PBGC
w now estimates that a $7.50 premium beginning in January 1985 is
needed to retire the deficit over the next 15 years and restore
{ the solvency of the fund. Delaying the premium increase only
) raises the required premium and increases pressures for a
b general revenue bailout.

| The PBGC is now drafting legislation to increase the

| premium and make other changes in the single employer insurance
program that will be part of the Omnibus Budget Reconciliation
Act this spring. That legislation will not be enacted without
strong support from the Administration.

1

1
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| 4. Legislative Initiatives

Several bills to change regulations affecting the private

] pension system were submitted in the last Congress. They will

! be resubmitted again this session. Many have bi-partisan

i support. The sponsors believe that these changes will increase
I private pension benefits and reduce the pressure on the social

! security system.

!

! The most important of these proposed changes cover the
| following:

! A. Vesting - Many Plans now Provi@e vgs?igg gfter 19

! years. There will be legislative initiatives this

: year to change minimum vesting regulations so that
workers acquire vested pension rights earlier.

* B. Integration - Under current regulations, plans that
qualify for tax advantages must offer the same
| pension benefits as a fraction of earnings to
| workers at all pay levels. Employers may include
\ social security benefits in the calculation of
' replacement rates. As a result, some plans now
[ offer little or no benefits to workers with low pay
[ because they have relatively high replacement rates
! under social security. There will be bills
I introduced this year to change integration
11 regulations in ways that would increase required
i ! private pension benefits for workers with low pay.
‘I It is difficult to estimate the cost of the
*' proposals mentioned here but if adopted,
integration proposals would probably impose ‘the
biggest costs on employers.

¢ C. .Portability. Portability would reduce the loss in
] : vested pensions rights that can occur with a change
in jobs. Portability proposals include transfers

| of an individuals vested pension rights to a

' succeeding plan, required (rather than allowed)

1! deposits to an IRA, or a central clearing house for
! vested pension benefits. Portability issues arise
! to a large extent because low levels of vested

! benefit can be offered as a lump sum to plan
participants upon termination. Younger workers

! often use these lump sum dispersements for current
I . consumption; they are not saved for retirement.

i D. Pension Accrual for Older Workers. In some plans,
pension benefits are increased by less per year (or
| not at all) for work past the age of 65. This

I practice has been criticized as age discrimination

i
it
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and was the subject of legislation introduced last
Yyear as well as a recent EEOC ruling. The EEOC
ruling, which requires continued benefit accrual
past the age of 65, is subject to agency review and
public comment. There is increasing awareness that
many older -workers leave the labor force not
because they are forced to, but because they are
encouraged to by the incentives inherent in pension
plans. Pensions have replaced mandatory retirement
rules as age discrimination culprits.

While the intent of these proposals is to increase pension
benefits they may also have unintended effects as well. If
benefits are easily vested, portable, and accrued at any age,
they become in essence, employer-provided IRA's -- tax
sheltered savings, with little potential to retard turnover for
young workers and encourage retirement for older workers.
Employers may have little interest in pensions plans that
provide only the tax advantages that can be secured through
IRA's. No employer is required to offer a pension plan. Few
may do so if pensions provide little opportunity to control
turnover, '

Integration will increase retirement resources of workers
at the low end of the income distribution only if these workers
do not reduce their saving to offset anticipated pension
benefits. Because low income is usually associated with low
savings, full adjustment is unlikely. In that case integration
would force many low income workers to consume less when they
are young because their pay will be reduced as a consequence of
a mandated increase in pension benefits. Workers already at
the minimum wage could become unemployed. When wage
adjustments are taken into account, integration proposals
become paternalistic judgements about the way individuals use
their resources over their lifetimes. Some portability
proposals fall in the same category.

E. Coordination. One persistent issue has been the
coordination of pension policy. Many people
believe that there should be a single agency to
make pension policy decisions and that there should
be a "national pension policy" to formulate
retirement objectives. A bill to establish a
single agency was introduced in Congress last year
and a national pension policy was a major topic at
several gatherings of pension experts last year
(the 10th anniversary of ERISA).

While it is true that the agencies that administer ERISA
(Labor, Treasury, PBGC) all have different objectives, it is
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v not clear that the resulting conflicts can be reduced by the

i creation of a single agency. WNor is it clear that they should

| be. The tax advantages of pensions will always compete with

| other claims on the budget. This conflict cannot be resolved
‘ with a single agency.

i A national pension policy, as it is commonly understood,

I raises serious questions. There are many ways to achieve

retirement objectives and these objectives vary enormously from

! one individual to the next. In general, national pension

i policies would reduce the flexibility that individuals have to
achieve their retirement objectives.

F. Reversion of Excess Assets. Legislation may be
pursued 1in Congress to limit reversions of excess
assets from terminated defined benefit pension
plans that goes beyond the scope of the
Administration's guidelines on excess asset

' reversions announced in May of 1984. The

i Administration's policy on excess assets is
designed to encourage plan sponsors to create,
maintain and adequately fund defined benefit

g pension plans. Broad legislative initiatives which
attempt to restrict reversions of excess assets
could tip the delicate balance between defined

i benefit and defined contribution plans and would

' discourage the creation, maintenance and funding of
¢ defined benefit pension plans.

G. MPPAA. The Multiemployer Pension Plan Amendment
Act of 1980 established withdrawal liability rules
! for members of multiemployer plans. Employers can
‘ be assessed substantial liabilities when they sell
f their business or retire even though they have
always made the pension contribution stipulated in
, their agreements with a union. 1In some cases these
j liabilities are greater than the net worth of the
business. Withdrawal liability rules have also
created strong disincentives for new employers to
1 join multiemployer funds, increasing the funding
I problems of these plans. Despite these problems,
w there appears to be little hope for any legislative
: change in the withdrawal liability rules in the
near future.

5. Administration Activities

A. Risk-related premium. The PBGC is preparing a
draft report on the feasibility of a risk-related
premium: for the single-employer insurance program,

f;
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a study that was required by the 1980 MPPAA
legislation. The current premium schedule is the
same for all plans. Fully funded plans that pose
no risk to the Corporation are charged the same
premium as plans that have large unfunded
liabilities. A risk-related premium would
encourage better funding practices. A risk-related
premium could also be based on a schedule that
would automatically maintain the solvency of the
single employer fund, avoiding the legislative
struggles that are required to change premiums.
Choosing a specific premium structure, however,
will be a matter of some complexity and political
sensitivity.

Privatization. One attractive alternative to the
current system is privatization of at least some of
the functions of the PBGC. The PBGC Advisory Board
has set up a task force to study privatization
proposals.

Asset Reversions. Terminations to recover excess
assets slowed considerably after the Administration
issued reversion guidelines last spring but they
increased again in December when the Treasury tax
plan was issued. The tax plan includes a 10
percent excise tax on all reversions. The Treasury
has proposed the tax to establish tax neutrality
with respect to a firm's investment decisions and
to make the tax treatment of asset reversions
similar to the tax treatment of IRA's. This tax
may reduce the willingness of employers to
establish and fund defined benefit pension plans.
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,. NATIONAL PENSION FORUM

Recommendations for Action by Secretary Donovan

BACKGROUND

The National Pension Forum was organized by
Secretary Donovan in early 1984 as one of the essential parts
of his cqmmitment to discharge as well as possible the
obligatiéns éf the Department of Labor under Title I of ERISA.
The Secretary instructed the Forum to propose administrative
and legislaéive recommeﬁdations to improve tﬁe Department's
ability to fulfill its statutory responsibilities under Title
I, the most important of which is protecting the interests of
participants and beneficiaries in private sector benefit
oplans. Other elements comprising the Secretary{s commitment
have included the separation of Pension and Welfare Benefit
Plans (PWBP) ﬁersonnel and operatiéns from the
Labor-Management Services Administration (LMSA). This process.
was effectively completed in August 1984.

The Forum is comprised of the statufofy ERISA
Advisory Council, members of both Houses of Congress and
representatives from the Department of Treasury, the Office of

Management and Budget, the Council of Economic Advisors, and
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FINDINGS

ta .

The public interest requires that the Department of
Laboer substanéially improve its .prior level of discharge of

Title I of ERISA in the following areas:

l. Information Handling. The information contained
in annual reports should be timely. Electronic information
management is the only way to create an ERISA data base which
will support effective enforcement of ERISA's substantive
requirements, responsible discharge of the Department's
research and policy obliéations, and for public information

purposes. The present situation is unacceptable. ]

2. Enforcement. A strong enforcement program is
critical to the administration of ERISA. The current program

is unaccepiable and must be improved.

3. Rule~making and exemption-granting. The lead
time necessary for granting exemptiohs is having an adverse
effect on the American economy in preventing the increasingly
large pools of capital subject to ERISA from Seing invested in
areas where guasi-judicial action by OPWBP is necessary in
order to authorize the transaction. The Forum appreciates the

complexity of ERISA issues and applauds the quality of the
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RECOMMENDATIONS

1. Information Handling

J The Forum urges the Secretary to request Cabinet Council and

5 OMB approval for the computerization of the ERISA information
) management system and for the subcontracting of such a project
” to private firms if studies show the system would be more
cost-effective when operated by an outside party. The
credibility of the Department's entire effort under Title I
depends on its ability to use the information that is filed in
the annual reports. If the Department c¢annot dramatically °
improve existing information handling, it will continue to be
impossible to use all of the information supplied by the
Ipublic at considerable cost. This recommendatiqn accordingly

ﬁ is given the highest priority by the Forum.
|
|

! ERISA imposes detailed requirements on plan sponsors to

| £ile annual reports, to preparé plan descriptions and to

} file and distribute summary plan descriptions. The Forum.
heard substantial testimony which indicated that the
information contained in these filings is no*% being

i effectively maﬁaged or utilized. The sheer volume of

filings -- over 809,000 annual reports per year =-- makes

I
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the pension prograg_at the investigative level, Litigation

responsibility would remain in the Solicitor's Office, "and

] . existing collective bargaining agreements would be observed.

In considering the Department‘of Labor's performance with

| respect to ERISA, the Forum has been strﬁck by the fact

| that ERISA is totally unlike any other law entrusted to

3 the Department. Not only is the law itself highly

| technical and complex, but it directly impacts on

il numerocus industries, including securities, insurance,

; investment banking, real estate,. etc., which have

B traditionally not been within the sphere of..

o responsibility of DOL. Additionally, in both the:

regulatory and enforcement areas, close<coordination with

\ other federal agencies, such as the Internal Revenue

e Service, the Department of Justice, Comptroller-of the
Currency, and Securities and Exchange cOmmlsszon,

ﬁ distinguishes the administration of ERISA from that of

other laws enforced by the Department.

i In the enforcement area, ERISA investigations require

detailed knowledge not only of the complex law itself,
i but also of the operation of the banking; real estate and
o securities industries and the investment instruments

f handled by those industries. 1In addition, banks,

investment advisors, and brokerage firms are integrally

I
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$ expertise it needs to handle the complexity of ERISA.

{ Such a move yould ;ggogpizejthe fact that ERISA is more

ﬁ akin,;q_tﬁe'%§W§;?n§9rcedlby agencies such as the SEC

' (which hgg_the negesSgry_hiring authority) than to ‘the

ﬁ éthgr{pgqggggé administered by the Department..

| s ESSIRTT ST "

L 3. Rule-Making and Exemption-Granting
The Forum recommends that the Department of Labor explore the
-concept of’a self-regulatory organigation (SRO}). As the first

:_ step in this research, a notice will be pﬁblished in the

(%“g Federal Register soliciting comments on the ways in which such

| an organization might be involved in the prohibited . ‘

transaction exemption process.

ERISA confers massive responsibility on DOL with respect
to reéulation of the investment of funds by'plan
“ fiduciaries. The law defines very strictly "interested
parties" and prohibits their involvement in certain
P investments. The amount of money subject to ERISA (50%
of total NYSE underwritings in 1983, for example) and the
dynamic growth of new financial instruments guarantees
continuing pressure on DOL for timely issuances of
rulings. OPWBP has made a conscious decision with

! respect to its sparse personnel resources to continue to
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P . How timing, composition and planning for an SRO

§ should be structured.

! 4. Office of Pension Statistics

it E . e T

! The Forum recommends that the Secretary create an Officé of

: Pension Statistics within the Office which administers Title T
SO as to enable the Secretary, as the principal policymaker on
" retirement income within ﬁhe Executive Branch, to understand
and anticipate developments as they affect pension,éolicy and
to make appropriate reports, recommendations and policy

initiatives to the Legislative and Executive branches.

Section Sl3(a) (2) of ERISA authorizes and directs the-
Secretary of Labor to ééllect and analyze data relating
to employee benefit plans and to report the findings to
Congress and to the President. To fu;fill this réspénsi—
bilitf, the Forum concludes that a central source of

; statistical information should be established within the
: Department. The Office of Pension Statistics would rely

] on the information contained in the electronic data base.

|
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i ' C. Designate PBC as a separate ehtiﬁy for budgetary

: purposes,

6. Public Outreach and Assistance

! The Forum urges the Secretary to devote resources for public
outreach and assistance. The Forum believes that such a

i policy helps to protect beneficiaries, foster an attitude of
voluntary compliance, and facilitate and make more effective

the enforcement program.

In a limited way, OPWBP has devoted resources to public
» assistance as a kind of "preventive maintenance”. in the
belief that helping the public reduces the cost of ‘
enforcement. This praéfice has been challenged in the
past. It is the belief of the Forum that ERISA.
enforcement is facilitated by efforts to rggch out to the
public in such ways as explaining the operation of the
law, assisting in the preparation of returns, and being
available to answer technical questions. If the
appropriateness of allocating resocurces to an outreach
effort under ERISA continues to be quest;oned, the Forum
urges the Secretary to propose legislation specifically

authorizing such an activity.

i
I
il
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I ) c. In evaluating the reporting and disclosure requirements,
| the Forum urges the Executive Branch agencies to

‘ recognize the unique problems of small business in

I complying with those requirements, and, so far as

“ permitted by law, to make special‘provisgonS-to

ameliorate the burden on small business of such:

requirements.

S
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2. National Retirement Incone Policy

w #

With the acknowledgment that national pension policy should

b Rt s g2 S A VA LA

=

not be construed to dictate individual pension decisions,
certain Forum members recommend that Congress consider.
formulating an express National Retirement Income Policy: and
that the policy be explicitly considered when making o
legislative and administrative decisions_regarding the three
components'of retirement income: social security, employer

retirement plans (ERISA) and sevings.

The Forum heard testimony from several witnesses about
the need for centrel policy leadership in the retirement
income area and has determined that such a broed-based "

policy directive should come from the Congress.

3. Single Agency

Certain Forum participants endorse H.R. 3339, the bill
introduced by Representatives John Erlenbern and William Clay,
to consolidate the responsibility for carrying out the

provisions of ERISA into a newly established single agency.
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! Treasury, Justice, Commerce, .and Healﬁh and Human
Services, and a permanent secretariat to be provided by

; ' the Department of Labor. The Council would have had

i coordinating responsibilities with respect to

! information, inconsistencies and the development of

] short- and long-term policies as théy affect the

q relationship among the agencies. The Order was not

f actively effective because it was signed in the last days

of the Carter Administration and was repealed in 1982.

During the last four years, interagency coordination has
: been informal. Crises that have arisen have been handied
I by the Pension Policy Working Group of the Cabinet'

1 ; Council of Economic Affairs. A permanent Interagency
"Employee Benefits Council would have the abilit§ to deal
with issues before they become crises. It would also

. work in conjunction with any future single agency for
ERISA administration to help achieve coordination with

I the many agencies which would not be included in the

b single agency.
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‘The Administratar hereby certifies

4% that this cistter willhave'no significant /i
“;* wlnpact*upcn sihall‘entities within'the

. meuning end {ntent of the _
‘lexibihtyAcLSU&C.maloq.m__ &

Regulatory”

stablighment of annual aggregats -

- production quotas for Schedules 1 gnd‘u -

controlled substcaces is manda
law-and by the'icternational ¢}
cunmitments of the Untted: Statc:.‘Suc
quctas impact predominantly i
major macufacturers of thc aﬂ'ected
ccntrolied substances.~ < -OHTET
Therefore,’ under the' lutbority vesltd
in the Attomey General by section 306
of the Contrulled ‘Substances Act of 1970
(21 US. Cade, section'828) and *
delegated to the Administratar of the
Drug Eaforcement Administration by
§ 0.100 of Title 28 of the Code of Fedenl
Regulations, the Administrutor hereby
orders that the aggregate production
quotas for 1954 for the folrawlng .
coatrolled substances, expressed in
grams of anhydrous base, be estabiished
as follows: |

.. registiation'is being
maximize the participation and overnll

_[5). Hauve beea given dl

¥ s
TRy
PETIT -u.ih a2

Notice is hereby gx\ en lhat tho .
regis&atlon pc.-tod which.was to. he

. conducted Dicember 3, 1884 10,

% 'Decembes 31,1831 is exteaded !hrough

January 31, 1885..The period.of .

effectivaness of | tha rcgmntion

Tt u-,Au.- “
prosra.n.iﬂ, ST

oaTE: Date of Regiuraﬁon. Decemher 3...
1884 to January 31,1888, - -

FOR FURTHER INFORKZATION CONTACT:
Joseph D. Cuddihy or F. Gerard
Heinauer, Immigration Examiners.
Immigration and Naturalization Service,
425 ] Street. NW., Washington, D.C.
20336, Telephone: {202) 633-3320.

(Sec. 208, Immigration and Nationality Act (8
US.C 1308])

Dated: Decamber 4. 1984,
o Andrew |. Carmichasl, Jr.,
Bamccmes 7 | sxpweam  Associate Commissioner, Examinations
oo e w " Immigrotion and Naturalization Service.
—t [FR Doc. $4-43300 Plled 13-2-44: &48 am)
Scrente ¢ oo ‘ ' BILLING COOR 46T 10-4
Cuvetromesyrios RRRSSIRRE |
Y o L — 1
Mleanglng : [ N
Nermcretune — e DEPARTHENT OF I.ABOII
e e Q:Ofﬂeoofl’mdonmdwmmamﬁt
'ﬂ-m- - ”- : :: Pfogram e
— — = Patﬂdpaﬁon of Sdf-nomm
Dated: November 14, 1884, N - Qrganizations In the Prohibited °
- Francts M. Mullen, Jei - - R Transaction Exemption Processe=
Adauinistrotor, Drug znfmm Solicitation of Comments .
 Administrotion. ... AGENGY: Office of Pension and Welfare
1P hmm“‘*‘ﬂﬂl Benefit Programs, Labor.
SRLING COOE 4awe "_ " - - ACTION: Solicitation of comments.
‘, ar e ' ) SUMMARY: This document requests -
immigration snd Naturafization ' comments from interested members of
. Service . . the public onlt,h; f:uuihiﬂty of
- g participation by sell-regulatory
. Registration of Mariei Cubans organizations in developing exemptions
AgENCY: Immigration and Natunhzation {rom the prohibited transaction rules of -
Senqce luat_m_ ER.ISA- m mtins prohibliedh bo
transaction exomption process has baen
AcTioM: Notice of extension of criticized, and the Department

I

[

registration period for Mariel Cubans.

SUMMARY: Reference is made to the
registation notice concerning Mariel
Cubans, which appeared in the Federal
Register on November 23, 1984, at 48 FR
46212, requiring the registration of all
persons born in Cuba or wha ere Cuban
nationals who are not now citizeas of
the United States and whao:

{a) Arrived in the United States
betwecn April 15, 1960 and October 10,

' 1980 {the “Mariel Boatlift™),

anticipates that the public commenta
received in response to this notice will
assist it in studying more efficient ways
of handling prohibited transaction
exemption requests,

0ATE; Comments should be submitted
on or before February 8. 198S.

ADDRESS: Comments (preferably 3
copies) should be submitied to Lhe
Office of the Administrator, Office of
Pension and Welfare Benefit Programs,
Room 51518, U.S. Department of Labor,

e.taadedto Emsamubmeenmmmcu

<.,

V\.uhington. IIJ.l::;J _v 0> Adiézition:

]anel Brown. (zog)sa-mz. s «nn i
wmumm mommac 'nu
Department of Labor {the Depmmcm] is
responsible for administering the =+ ' = -
fiduciary.responsibility: provislom of the
Employee Retirement. Income Security:’
Act of 1974.(ERISA). i Secticn 408 oP"“._‘

* between a'plad anda *party
‘and sectlon 4873'of the Intarngl Réver

Coda (the Cods]lmpoouan'cxdu‘h’i £
with respectto hihltedlnnucdéﬁ"“‘,
hetwcenlphnandn'dlsqunmhd""’- '

person” (deflned; with certain minor™"
emaﬂmintheumcmmeruthc ‘

* term “party in interest”). *

Section 408(4) of ERISA"ahd Sectivn.

4973(c)(2) of the Code rrwldc that the ' |
Secretary of Labor an the Secretury of .
the Treasury, respectively, may gnnt
administrative examptions from the-< ¥
prohibited transaction provisions of - -
ERISA. provided certain conditions are

met. The Secretary of the Treasury's. . .
suthority to issue such exemptions was

transferred to the Secretery of Laborin -

1978; sinca that time prohibited .

‘transaction exemptions have- béen

issued mlely by the  Department of f
Labor.t

The Depnrtment h exploring methods }

relates to complex financial

transactions. One, mthodnnder goenl
.- consideratlon is whether the vate\ #
' sectormightbemoninvulvedlnthemf:- .

exemption process..Thua, the &= oaie{
Department is soliciling comments from"

. of enhancing the prohibited transaction-, -
. exemptinnprom&purﬁqnhrly as lla

.

{nterested persons wilh mpcct to !hxs ;\ 7

concept. -

B ’ l{‘. om

A. Statutory vamm
Under Section’

L3

w&(a)ofERlSA.'the

Department may (with certain llmx_ted -

exceptions) grant coaditional or
unconditional exemptions from all or .
part of the prohibited transaction - _ .
restrictions of the Act. Before grasting-
such an examption, however, the -
Department must find that the
exemplion is: (1) Administratively
feasible, (2] in the interests of the plan
and of its participants and beneficiaries.

' 28 US.C 1001, # se¢.

* Recrganization Plaa Number € of 178 {43 FR
47712 October 17, 1078), effective December 3L
1970 {44 FR 1085, January 1 1979).

* Except where the context clearly requires
otharwisg references in this natics 1o the various
provisions of Tille ] of ERISA should alia be resd t0
reler 1o the corresponding provisions of the Coda.

! . Ak askmants D i
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i particip_nts ard Leneficiaires. .- - * -

. procediril'requin

P b e ~ o

sN!,‘O',:'

Secliun 08(a) 2i30 ectablishes certuin-

ments for L
sdministretive exemptions from the |
prokihited transaztion rules:The Act - °

. requizes that the-Department estublish -

, Un exerintion procedure and'that "

'is
" Dupartment must. also interested ¢ dide.
: persons to present views, In the case of
+#0 exempiion from the restrictions of . {f

oouina
T EE

fxcin-lirng mav onlybe granted s 3

- Pursuunito that procedure. In‘addition; =

the Dapurtment must publish netice'of o
proposed excmption. in the Federal - 5.2

' Register and must assure that adequate™

notice of the pendencey-of the exemption -
given lo interested persons. The ¢ <7+

fiduciary seli-dealing in Secticn 406(b)
1l FRISA, the Department may not grant
.the exerpticn unless it.affords an
opportuaity {or & hearing and makes &
‘determini:lion on the record with respect
'to the threa lindings required by the Act.

. The Exemption Process

. The Department sdministers the
prohibited transastion exemption
'program pursuant to the ERISA
Exemption Procedure ¢ .
Procedurs 75-1). Under the procedure,
any party in interest (ar disqualified
person) with respect to & plan who is of
may be a party to a prohibited
transaction may initiate an exemption
proceeding by filing an exemption
application with the Department. In
sddition. any party in interest or any
association or organization representing
parties in irterest may initiate o class
exemption proceeding by filing an -
exemption application. The Department
may elso propose exemptions on its own
motion.
! An exemption application must
include detailed information regarding
the plans involved, applicant or
applicants. end the transactions for
which relief is requested. This
information includes s detailed
description of the fiduciaries and parties
in interest who would be involved in the
tranzacticns, ¢ statement whether the
transactions ore customary in the
inZustry invulved and & deseription of
the ha:dship or economic loss which
would resuit {f the excmption
application is denied. Further, the
aprlicntion must contain e atotement
explaining why the exemption would be
conaistert with three statutory findings
that the D= pertment must make in order
to grant ji.

An exeraption azplication must also
disclose infarmation regording the -
previcus aclivities of the applicant and

* I FR 38571, Apeil 28 167S,

the plan or plans involved. For example.
the applicant misst indicate whetherit -
has ever been found ig have crgaged'tn
o prohibited tranissction or whether-it,or.
any other party in interest who would| ™
be involved in the tranisdction s, or in. .
the last five years bas'been.'s defendant .
in anyliwsuit €oncerning sich person's.
conduct as’a fiduciary or partyin .. B

is &gl
VRl

Upon recetpt, as epplication for in)
individual exemption i§ given'an” -
identification number and is assigned to
an cmployee benefits specialist in the

Division of Exemptions of the Office of * -

Pension and Wellsre Benefit Programs: =
The analyst reviews the application and, -
necessery, requests additional -~
information from the applicant.’

After the exemption application and
any additional matcrial submitted by -
the applicant are reviewed. 8 decision
generally is made either to propose the
exemption or to issue a tenlative denial
letter.® A tentative denini lettor states
that the Department has tentatively

decided not to propose the & tion
and contains a bricf statement of the
Department’s reasons for the
determination. @~ ' - :
The ERISA exemption procedure aiso

provides that an applicant may request
a conference as.of right in the event the
Department contemplates denying the
exemption request Thus, & tentative

. denial ietter will also contain an offer to ..

hold such a conference. Exemption
conferences are held between the
applicant (or the applicant's . ..
representative) and employecs of the -
Department and consist of an informal
exchange of views regerding the issues
raised by the exemption application.

If. after consideration of any material
submitted by the applicant in response
to the tentative denisl letter (and any
naaterial submitted. or arguments
advanced at the conference), the -« -
Department determines that the
application for exemption should still be
denied. it will issue a fins denial letter
informing the applicant of its action and
providing a brief stutement of reasons.

If the Depariment tentatively decides
that an exemption opplication should be
grented, it will publish a notice of
pendency of the exemption (notice of
propased exemption) in the Fedoral

* I review of the exemption application indicates
that the traneaction ta sither oot a prohibited
tranraction under ERISA or is a8 exempt
transaction under an existing siaturory er
sdminisirative exemplion. the Department wil} lsaue
&2 “interprstive response” calling attantion to the
felevant authorities snd indicating thal, if the
Dennrtment receiver oo further submission fom the
applicant within 30 dsvs |explaining w hy furthar
relis! is necrssary). the application file will be
closed without further acticn

- publishes a notice withdrawing

Lol ke s
Registor. This,

- summary.of the.representations made 3!

by the applicant in the exemption . -
epplication and & statement of the .- -
exemptive relicl.which the Department
picposes lo grant. In eddition, the :
proposed exemption requests comments

from interested porsaris, within a stated -

period of time (usually 40.doys). In the -

e S

FEET AN
notice containg a: ¢ i iiguds

-

Y

caseof & proposed.exemption that: -... .. ..

- would provide relief from any of the .. .

restrictions on fiduciary conductin - ..
Scction 406(b} of ERISA, the proposed
Sxemption alo indicates (hat oy ST
interested person may request s hearing :.
Witk 4péct 1 the Briposcd excmption.

The applicant for a proposed. ... .
exemption must also'assure the = .
Department that notics of the pendency
of the exemption is given to interested
persons. The nature and extent of such
notice varies depending upon the hature
of the proposed exemption and the plan
or plans involved ‘

Alter the proposed exemption has
becn published and the corument period
has expired, the Department will
consider any comments submitted; in
the case of & Section 408[b) exemption.
it will conduct a hearing f one is .
requested. On the basis of the record
thus developed (including the

- application, any additional submissians

of the applicant. any written comments
from interested persons, and the . °.

Al

testimony at any heating on the -~ -~ -

14

fina] decision with respect to the

- proposcd exemption. If the proposed
- -exemplion is granted; a notice to that™ -

-y

-exemption), the Department will make a -

2%

-

effect is published in the Federal- .+ .- °

not te grant the proposed exemption, it -
the. .
proposal and lssues a final denial letter -.

to the applicant.

Theé Department's actual experience
has been that it receives no comments
on the vast majority of proposed o
exemptions and that most proposed .
exemptions are granted as a matter of
course after expiration of the comment
period. Tkhe Department rotains the
autharity, however, to independentiy

,decide to deny an exemption thut bas

been praposed. .
Applications for class exemptions are
treated in a manner similar to
upplications for individual exemptien.
but with some modifications. First, trade
groups representing classes of persoos
who encaunter similar prohibited
transsclion issues are typically actively
involved in the class exemption process.
Second. since class exemptions by their

nature relate to a variety of transactions

the specilic characteristics of which
have not been reviewed by the
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Dcpanmcnt. they typically contain . - -

-

3 essury that the exemption Will'be'=t
consistent with the statutory sundards. i

{detailed conditions that are intended Lo

., Third, since class exemptions affect a
large numbet of parties in Intorest; many
of whom have a substantisl interest in
lha cxemﬂtian but who have
nol bc =0 parties;to.the: -application; ™
cu:l.-‘:rwn‘ls Teceived in mp:t:iom ft':: ;la
nolice of proposed exempticn o p y
mi.mpomntrohl.utheprocuso!
developing a Bnal exemption. In this -
respect, the t has {requently
conducted informal he regarding
proposed'class’ ons in order to
assure that the views of ail affected ..
pérsons m tnkqn into account.

Possible lnvulvm-ntofhiutc&clor
Oranizations in the Exemption Process

A. Involvement of Private Sector Groups
Under the Existing Procedures

The legisiativa bistory of ERISA
indicates that Congress intended that
the Department administer the
prohibited transaction exemption
program 1o as not to disrupt
unnecessarily the established business
practices of financial institutions that
provide fiduciary services to employes
benelit plans.* Accordingly, private
sector involvement {n the prohibited
transaction sxamption process is both
appropriate-and necessary in order to
. carry out Congressional intent. Industry
groups now play a nhtlve!y ngniﬂcanl
role in the dew of class -
exemptions from the prohibited- - -
transaction rules,.but have little, if any,
role in the individual exemption process.

Industry group submrissions have often
served as a valuable resource in-—~. : -
iden:ily ing aress where nuofﬁ'om the :
prokibited transsction rules is needed.
The utility of trade group lubl:nlulom to
the Dapartment ia limited, however, in
two main ways. First, such submissions
often focus on the affectad industry's
need for relief from the prohibited
transaction rules rather than an analysis
of the ways in which the Department
can fashion exemptive relief that is
consistent with the statutory [actors that
must be satisfied befors an exemption
may be granted. Second. industry
submizsions often involve scphisticated
financial transactions. but do not
present the {actual material In the way
that is mos! useful to the Department’s
stafl in making a decision.”

* H.R. Rep. No. 1200793d Cong. 2d Sess. aw
(29741,

? For example. an industry association’s
submiseions often contaln very generul statyments
of fact but do not discuss differences between its
varicus members’ businwss prectices. 1o sddition,
the submissions often inciade voluminous

L In the Departmenl (] mm-l
' use of privnte‘::r

king
individual ulief as well as thase secking .
class reliefl—could expcdito the .
exemption process.and could muh in
exemptions that will relfeve: ., .«

7 unnecessary burdens on partlu in -

interest and will b cansisient with lhc
Department's statutory obligationa.
Thus, the Department is exploring ways
in whickh this increased private sector

* - lnvolvement can be achieved, one of
.. whichmshlbuhcparﬁdpcﬁonoﬁ

ul!'-ngulatoq organlznucn.

B. Self- Begulazafy Models In tbe
Securities Industry, ‘

One area in which ulf-regulntury
organizations play & very significant
role Is in the administration of the
federal securities laws. The Securitica
and Commiasion (the
Commissicn) is the agency charged by
Congress with administering those laws.
In discharging its duties, however, the
Commission makes use of a variety of
privata sector sell-regulatory |,
crganizations (SRC's). These - . .
organizations perform some rulemak.tng.

n..,‘

investigatory and enforcament functions.

fot. and under the direction of, the .
Commluion.‘l‘hlfuncthmofﬂuu
organizations are not'completely

-nnalogomtntbafuncﬂmlhauulf-fi-

regulatory organization might per!om ’
under ERISA; but the ‘Department
beleives their existencs illustrates how
private entities may play an important
role in'a federal regulatory program. .
1. Securities Industry Regulation.”
Section 15A'of the Securities
Act of 1934 provides for the creation and
registration of SRO's to establish and
promots ethical and sjandardized
rinciples of trade in the securities

iness.® Registration by SRO's with
the Commission is permitted only if the
Commission determines that such an
association is organzied 3o as to be able
to comply with the Commission’s rules
and regulations as well as to enforce
compliance among its members.
Procedurally, the rules of an association
must engure that directors are
representative of the differing interests
in the financial community;
substantively, an association’s rules
must be designed to “prevent! fraudulent
and manipulative practices, to promote
just and equitable principles of trade

- background material. bt do not include a sulficient

summary of the contents of the background material
ar & masningfu! explanation of its significanca.

® Securities Exchange Act of 1934, 05 cmenried,
Section 13A; 31 Sist. 1070 {1983); 13 U.S.C Section
TB2=2 M022). hereafter “1934 AcL™

“‘ v
wexr.hwge of SRO h nibiect 1o publif.

S LT

TUsdg

" eflective I resources.. -
N duling ‘with prohibited transaction
* exemption applications—those see!

,notice and. comment proccdues and lhe

wbstanuve llamtory requiremenu

“outlined in'Seétion 18A. The

Commission may grant or deny
epplications for registration: it also may

reghtntlon of an SRO {L.itfinds
that it bas ceased o perform in the

. manner for which it was granted
registration.'?

Rules and regulat'lou proposed by an
SRO must be sybmitted to the .
Commission for review, with an
oppartunity for public notice snd
comment ‘! Tha Commission retains the -
aythority 1o amend all niles of an SRO
and it may even “summarily abrogate”
them if it inds such action neceua:y in
the public interest.??;

_The National Auocialion of Sewxiuu
Dealers, Inc. (NASD) is the one --'~
organization registered with the "*
Commission under Section 18A uf the -
1934 Act. NASD is principally’ charged
with promuigating, maintaining and -
enforcing a code of business éthics®
among over-the-counter brokers and
dulen.“ Whils membership la NASD

- 1s voluatary, almost s}l brokers and -

dealers are members and thus mb;ect to
its investigatory and disciplinary - ¥
powers.it Members are generally ©
forbidden from conducting business
with non-members which both "
encourages. mnmhenhip and fncllimu
peer review.

. NASD's-membership is divided into 13
districts whose members elect some of
the members of NASD"s Board of ...
Directors; other seats in the Board are
reserved for representatives of industry
and the professicns. As of 1883, there
were 296,000 regisiered representatives

-of the investment and securities
industry, and 4835 member firms.
Membership may be defnied teo or
withdrawn from anyone suspended from
a registered exchange or anyons
convicted of a misdemeanor or felony
involving such offenses as
embezzlement. misuse of funds. or 2buse
of a fiduciary relationship emong others.

* 193 Act Section 15A(bI(2]. 14). (8}

199034 Act, Section 19 (s} {1}

V4 1834 Act. Section 18 (b (1}

% 1434 Act Section 19 (b) (3] (c).

\#SEC, “The Work of the SEC." 13 (Febﬂury
1964}

1*NASD, ~An Introduction ta NASD,™ 15 (1884).
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Sarpiti - v S 30U UL LITEE NASD's activities and reputation have

s divisions: Legc! and Compliance:::. .. .J‘nljo‘\'n‘d‘rQi_'eTFe_g'etilngyg@.'n_‘ejm_Lg.q,_limit-
r Membcr’un_dj}-{arkg;_ Services;and .- - w1ty involvement end expenditures in-

] "Auior_nii'!ic'ﬂ:}VIL'I[.-'[I&]C_Q@!HQ]Q&M‘O

. varisus departments chargod with ...

i develspine and admistering reguations -
- tnd survices for dilferent segrents of

¢ the szcusities indurtry, The Legal and

;1 tndustry. However; the fact tht the

- ‘Commisslon may increase its - _
involvement in the regulation of the

sl sccurities industry at any time, )

- Complianee Divisizz has promulgated a undoubledly strengthens the industry's:
Unilei=i D e ctice Code g8 wellzsrdes  commitment to meaningful solf. , ..

| ofFiir Pictice; both of which are e -regulotion; © eI

-sulbmiied Gz spprovalio the SECand - 9:muianzial Accounting Standards.

- vkich'are'the'standards againat which . ‘Ancther private sector arganization

. securi r;‘!e:.' .trgmcal’ctiom wndﬁxct ll\f‘ASD upon which the Commission rclies 1o aid
| generully judzed. aecasionally, . it in discharging jta statutory . . . . .
"-hagadepled :uipg_‘h,l lieu of regulation . mpoﬁiibﬂiuugial}hem:gid s e
ivproposed c= thresiened by the SEC. such *Accounting Standards Board (FASB),

|

a8 its rul=s renarding “froe riding" and

| “withkelling™ s - '

v NASD stalf ot the district level

- conducis annual examinations of

- member;’ books and records; it is from

- this review that complaints against

. members typically erise.’® These audits,
cenducied on an unannounced basis,

| €xamine members® books to check
compiiance with association rules. At

The legislation crealing the Commission
gave it the authority 10 develop and
promulgate accounting stendards to
asgure proper compliance with the
financial disclosure provisions of that
Act.** The Cammiasion also has
authority to prescribe accounting
slandards and procedures for
compliance with the other three major
acts which it administery.#©

| the spme time. NASD staff monitors t iy, e,
 compliznce with the SEC's Net Capital col;ini’m?::?:n ¥,11:° t;v;v:ﬁ:};:e on
"Rule eng! the Federsl Reserve Board's accounting principles establishad by
iRegulation T.17 practitioners in the private sector was
i Member firms or individual violstors preferable to promulgating standards of
“of NASD standards are subject 1o - its own. Thus, the Commission has
‘sanctions imposed by NASD which chosen to maintain an oversight role
‘range from censure, to fines, to. ' toward the accounting profession. The
expulsion. NASD has internal review - Commission’s first chiefl accountant .
'srocedures in place under which = o wy
et dain P . stated as early as 1837 that the palicy of
‘mempers may challenge a disciplinary the Commission was “to .
(decision: appeal is also availgble to the * * *.accountants to develop uniformity

Commission and ultimately, to the
courta, Oniy very rarely, however, has
‘this external appeliate procedire been
invoked. Notice of expulsion of 8" o
member is released to the press,
althougk: lesser penalties may be kept

of procedure themselves **'andto
step in directly only as & last resort " tt
More recently, the Commission
resffirmed its commitment to rely
-generally on private sector initiative in

s : formulating financial sccounting
confidenial by the SEC. .

. NASD provides 8 range of services to mm' A group esctabhl _shedﬁ bybil‘:e
its members. In addition 1o main . czn Institute of ¢ Iedi P"l i
&n over-the-counter quotation service, ﬁg&u&ﬁﬂ ::g Francis :{
NASD has an Information Department Wheat conducted & study of the

which publishes newaletters, press
releases and vasious educational
booklets, These publications
compinm.unt ealozcement activities and
ferve as e f=rm of preventive regulation,
In edditien, the Aasociation conducts
seminars and conferences to inform
member: of current issues s well as to
solicil member visws on matters
affecting them?

accounting standards aree and -
recommended that a private sector
orgarization wouid be most capabie of
setling standards fcr the accounting
profession. As a resuit of this
recommendation, the Financial
Accounting Standards Board was

** SEA of 3934 scction 12(b}. 18 US.L. secticn

Ta1(h).
se—— . . **The Securities Act of 1933, section 7,15 US.C.
'*See gronrally. Mark White. The Aaziono! 773 anc fichedule A: The Public Utiliry Holding Act
Assaciciica If Securities Devlers. Inc. 23 Geo, of 1840 scctinn 5(b). 13 U.S.C. 79b, 79d and 70e; The

Warh. LKev 250, 280 {1839}

'1e The poiiic we well as othe NASD members
may wiso initiv:~ o compluint ‘\

1 Sere. SEC Nt Copital Rule a1 17'CFR 240.280-3-
1: Faderil Reermr: Doard Regulation T o1 12 CFR
2012728

Nl ety

Investnent Company Act of 1840, section 8b. 18
US.C sos-8(b)

*! Carman C. Blough, Comments in a Round
Table ot “Developments in Accounting Theary and
Practice Since 1720, Americon Instiiute of
Acrountanty. S0th Arniversary Celebrotion at 100
ne3”.

i
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“monltering the ‘activities of tNe securities .+ 8CEOUT

L‘.

cs_tnblished_.in.lm.fln\lll’muﬂé T

. Series Rolense;150;:ths Commission~ " -

announced that it intended to' ook at
ting principles established

r

- FASB in admiristering ihe fédmlby “\

securities laws. Racognizing that priva
sector resources and expertise exceeded
its own..»lh'e_SEC'puttds_ﬂt:it-lt_‘endcped
the.establishment of ths Board because
it provided “an instititional framework
;. whichwill permit proimy ‘whd .
-responsible actions flowifg froe ™
research and consfderition’of varying
viewpoints.” ¢ JALE LT S
- FASE's standard-setiing process is -
‘conducted underfomitaﬁadas of , .
procedure similar 1a°{ke Commission's
own. which invite and consider broad-
based public comment.ts Vyjtn regard to
research and policy development, FASR
also makes public its proposels and «
solicits suggestions and eriticisms.
Ultimately, it is the Commission’s -
responsibility to ensure that adequate
disclosure is made in the financial
statements filed under federal securities
laws. In order to fulfill this -
responsibility. tha Commission -
mainteins ¢n active gnd ongoing
oversight role of FASB. As with the
NASD, the Commission bas reserved the
suthority to establish its own rules of
accounting if private sector initiative is
not satisfactory. Thus
Commission has not seén the need to d'
80.%2 Of eighty standards pru;:;_:!gatad

"

to perceived issties and potential -
problems in the industry. Their -
relationship has been described as one
of “mutual non-surprise” 8¢

FASB petforms no major ¢nforcement
activities. Rather, ancels _ .
compelled by the Commission as part of
its general enforcement program. Where
&0 sccountant has seriously departed .
from professional principles, the -
Commissicn may institiste disciplinary
proccedings under its Rule of Practice
2{e).® Accountants may be barred from
further practice before the Commission
or may be permitted to practice only
under certain conditions.

Th; Bcearttl, hai:.s seven members who
are elccted by its sponsoring '
organization, the Financial Accounting

" FASE. “Facts About FASE" Rchliml.hip. wrila
the Foderal Covernment,™ ot 3.4 (1084]

*3 See peceraliy, SEC Repart to Congress, “The
Accounting Profassion and the ission’s
Oversight Role,” (July 1, 1978),

** FASS. "Fects About FASA: 1 {183¢),

* SEC Rules of Praction are codified gt 17 CTR
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5 1 % e  OUDdation (FAF). for fivesyear-termsl.
;0 1="The B3dtd employs 8 professional lllﬂ'
R Y mohprmdm-tnly«mpb.noﬂ "
hom are accountanta.’It alsc sponsors
*'an advisory committes whose thembers
‘ annmmdmhthnﬂeldm
I FAF receives contributions fram the * '
. - finansia) énd aééoun copimunitios to*"
} support FASB but recent'y. halfof - -
: FASE's operating experses have been’
i mat by the sals of ..,
; e amatiens ol caFASS:
b. - asad ‘argacnieation has
been subject to some criticism,® but s -
| United States Distéict Court tpheld the
; i~ Commission's reliance'cn FASB when it
was challanged as an imperinissible
f delegation.®
0 The unse of sall.

.....

regulatory . - a5
mmmbth

I iy lememaeomdouConwuonnl

policy, In passing Sections 15A snd 19 of

J the 1254 Act, Congress decided that it

| was prefernhle far industry to havé v g:n
apportenity to ftsell ra

“ tive intervention

Congtress therebry
. avoided what would have been luge
increases in the size of ths -
I Comimclhﬂmd:helt:ushnt
] mnwbﬂcmdhm;!g:’h
mollmo&mpeumvidad
" . the Commission has retained,
i fo!dinamduiﬂfedm:lhwm
Lo lfunnnd.lﬁau.' N

- C.I:ammmtbem&b
S afcnSROhlhm&mpum
Procpss .

1o handle exemption requests; the
epartmant

D mﬁnﬂuulﬁl

private organizstions in Iht

prohibitad transaction cmpuaa
: process must assure the Dm’
‘ ability to diligently fulfill this uon.

" L Limjtations an the Use af

Regulatory Organizations. ERISA

allows I.he Cepartment to propose md .
‘ grant exemptiony from the prohibited
. transaction provisions of the Act ealy
after it makes certain substantive -
findings and adberes to certain stated
procedures. In the Department's view,
any procedurs under which a seH-
regulatory arganization participates lo
the exemptian process must preserve the

! * FASD's cperating c:pn-nl’wc-lndurur
1UAY were S8 448.000,
* The Accounting Estoblishmast. A Staff Soady,
S. Doc. #3~34. @81h Cong., 151 Sese, (1557].
I ® Arthur Andecvon # Ca. v. S.5.C. No. 18-C-2512,
j . 'unpubluhed op (ND. IL Sept. 3. 1578}
H 'Sn&MNo.Idendl'Lanp.Nn.
" 2307 ot 44, 7th Cony., 3d Sews. (128},
I

I
[
i
I

: ;rupntlothcdadsloahpmpoum
., exentption and with respect ta its:

. In its examization o!' alternative ways

. Departmant's autharity to make an
.,indapendant dutermination both with *

“decision tg gract an exemption that bas '

_.been proposed. In uddition, any such

‘procedure fiust, mura ,thal notice of
pender.cy ‘ol the exemption be publizhed

‘inthe I‘cd' ‘-Resnw.that adequate ., :

notice be given 1o intcrested persans, -

providad in appropriate cases. ...
~>2. Fundamentol Choracteristics of
59!1 -Regulotery z3tions. In the

Deplrumnt'svhw uelf-msulltory Y

orgumization must have ¢ertain

.+ fandateental characteristics in order to
play & meaningful role in the: prohfhated
. transaction exemption

process:
< (i) independence. The existing self-

reguhtnry bodies dizcussed sbove have

. a high degmo of independence, In the
... case of the NASD, specifie provisions of _

the federal securities laws assura this
institutional independence: in the case
of FASB, the organizing professional and

.. business groups have taken steps to
. . assure institutional as well as financial
... independencs. As to the latter, the

TR

Financial Accounting Foundation, & not-
for-profit entity, receives contributions
&mlhlmﬁngmnﬂtywhmd
FASR, but the Foundation stands -
betwmlhnmmmtymdtheaoud.
‘The Department expects that azty, self-
regulatary organization that tbe
Icrntdhpmidpluinthob?;mSA
cumpﬂouproeeuwou!d llmﬂnriy
lndapmdml.

(i) Expertize.’A'sell-regulatery

" tion must
N mfr?:”‘m‘““"“"“
- electively. Thus, the sponsars f such

an organtzation must be prepared to

ke i -

o:g:nh:-thnto lop'a s t has
cient technical fortho

cxmdy valuable to its owa -
exemptions s1aff in mdyzing cnmp!ex

" financial mattars, and could thereby

benefit all parties concerned. .

(iii} Continuity. A self-regulatory
organization should bs a permanent
body that perfarms services foz {ts
members in addition to having input i
the exemptions process. _

{iv) Funding. The Department
anticipates that the treatment of

- expenses associaled with membership
! in an SRO or the processing of

exemption applications by such an
crganizatian would be ezsumed by its
membership. In this respect, the costs of
funding an SRO would not be dissimilar
1o the cosls gssociated with applying for

.8 Potcna'd thc&m ofcn £'JUS.4
T Saf. “Regulatasy Orpenization. Thers .
:,appese 1o be at:lsast t!:.ree broad roles

‘that & self- -regulator tfo) t
perfarm: under Eil.ﬁu's."y m on migh

i Firstie le.f-rezuhtery nrglmznuon

-2 evsconld. idea [ expectise
%ndthaunopportumt-,'fcuheaﬁngho ok satice of exp i

thempuonmuthuush.mu
to such expertise would be helpful with
mpecnulvuictyofdlﬁermtkmdsof

:exempton’ spplicational jt wculcl be
iparticulatly usefiil tn‘the ¢ er.u of.:

+veophisticated fnancial tnmdm
“«invelving lgrge tastitutions. The stafl of
. “Iu Wgw
analyze
and make nmmmdnﬂmml’bmm
lhcel;rclvcnluaﬂon inf the eouux!r of the
sp statutory [actors far
"exemptica. Their analyses ugm ng aa
recommendations eou.ld be made-.
‘m“m“wnmu ety
a o sell-regulat ‘
cpanizatn td b Depamemt coud
cooperate in develop nes
which would sssure that tht“o8 analyses
‘and evaluaticns submitted by the self-
regulatary organization are. of maximum
. use, In form and cantect, to assist the
._Depnmenl in making s prampt ;-
.-determination. If the structure d’dae
mu:f;rgu.!atwy manlzatioub:rm tm;h
Department luure

* disinterested mdo!cnnshtnnﬂy

hilh
quality, the Department could find it in
the best irterest of all parties to
_the mmpﬁona caen expedited: m"
“Ultimately, ‘the goal of .this process:
.. would be that ths Department could
““maks a decizion on such exemption
;;:‘?hutim within 8 stated pu'lud of
‘-:..5-14-11 AT IR "}r:a*J“!' b '
‘A second- hmcdon thstan. SRO mighl
perfumdh to serve ?l an infmz:d
source of expertise lor aiding
Department in developing class
exemptions from the prohibited
transaction provisions’ ul' EXISA. The
cancept of an agency negotiating with
gpmenmﬂ:?sdof ci:nsg:mm groups for
¢ purpose evelop reguhtior.s
has been tested by othar federal -
agencies and has met with Same
success.?® The procedure of “regulatory
negotiation,” {n tha words of the
Administretive Conference
recommendation: £ .

' Sew FAA and EPA notices of intent 1o ensblish
regulatory asgotiztion advisory committeey at 48 FR
Z1339 {1983), 48 P 74938 [1503). ard 49 FR 17579
(1984]. Sew aleo {svorahie review of FAA
cegotiatons at 32 Fed Gar News and journal 11
[Nov. 1984),

' ACUS Rec a3-4 1 CFR. 303824 [1034).
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’ Erestsl sattice o Ientily the s oo gd e it s s e e
y eu-n.‘.l.-!i.'fn'2.‘ié’i§.tcns;gd’parlies to identify the Fpo'uddressing this lssuc’ should identify the el ;weg,q:‘a\jmbgym_n,g,aha 4th 5t’l‘i)‘y :!t ’

majorivsies gaune their Impartgnice to the
Sriraesuve parties. identify the information
* ARG wfla necessary to rosoive the isgues, end .

b

“eve parale thet is.coerpioble to the
ertitveintereels, all witnin the contous of
L merunetintve sintute, o e

‘rmpactunt rule in doveloping class

- 'exemztions through the use of @
“regatiztion” technique similar to that

. decrided above, Participalion by an
. SRQini sirck a process would appeas to.
huve nzrticilar potential because the
SRO would, over time, develep & high .
dezree of expertise in dealing with
i issues arising under the prohibited
trarnzziicns of ERISA.

} A third pussible rolc for a self-

| seguiz.ory organization might arise if

. Buch 3n orgznization posscased & very
high degree of independence from its

' suppurling membership, if its

membesship adhered to high standards

of conduct developed by the

urganization end if the self-regulatory

crg2nization could compel adherence to

those s:andards by tmpnsing meaningful

disciplinary actions. In such _

circumstances, the Department might be

. ahle to fashion & class excmption under

which relief would be conditioned {in

wiole or part) on membership in the

self-regulatory organization. A self--

regulatory organization would need o

be very well-established in order to play

' suca arcle. however, ond the -

" .. Depertment and the public would need

10 have & high degree of confidence in

the orparization in erder 1o make the

{indings required for such an exemption.

Accordingly, the Department believes

that it is premature to consider whether

. @ sell-regulsatory organization could

. ultimately perform this function.

. Solicitation ¢! Comments

.81 Room $4316, US.

The Departmert is conducting en
- iutensive siudy of the feacibility of
' meking use of scif-regulytory
- organizotions in the administrative
. exemplion precess and believes that
.. Lomm==te from inlerested members of
© the pubiic will be of significant
nExisiance in conducting this study,
Although the Depariment invites, and
will censider. comments un all uspects
af tie SRO canzept, it specificully
tvites comments en the following:

1. \Wrether any existing privote
:teups have the essential churusieristics
« vi inaependance. expersise und
| "nlinuity to cerve as a sel-regulutory
1eZunizaticn in the context of the ERISGA
varmptie 5 precess. Commenta

T etRanization. . ;iU o
" " 3.Whether there are any practical
. impediments to the use of self-regulatory

“" 4. Whether some form of “negotiaied™

sgroup or groups that might scive’s scll-
: structirs ar.d operations. ' ¥ - ’ :
"& Whether ther: is‘eny interest on the
past:of one ormadse grotps of Rduciaries .

) o e Taeono -~ o othir periles in interest jn’
s s asimeat Yalicves that private 5
 CrEanirctions may be able to perform an -

“estiblshing'and supporting self-..
_repulatory organizations. Comments

e

"*addressing this issue'shou'd identify the = 7.u-

group or groups involved and describe
the purposes of any proposed. - .

e Sia " .
D ST S .

organizations ir: the ERISA exermption
process, In this respect, the Department
is particularly interested in comments
oddressing the polential consequencos
of application of the Federal Advisory
Commitiee Act [FACA) to the activities
of a self-regulatory organization.®?

- FACA applies to any group that is

established or utilized by a Federal
government agency “in the interest of
obtaining advice or recommendations.”
Among other things, FACA requires that
the adviscry committee operste under a
written charter, that it hold open

‘meatings and that it perform solely

advisory functions.’” -

procedure could be used by the . ..

' Department in developiag prohibited

transaction class exemptions. -

'S. Whether therc are other functions
that a self-regulatory organization migh!
perform. For instance,.couid an SRO

" compe! edherence to high standards of

conduc! developed by the orgacization
through the imposition of meaningfui
disciplinary actions?.

Three copies of each respondent's
comments should be mailed or delivered
lo the Administrator of the Office of
Pension and Welfare Benefit ngx;ams
ent o
Labor, 200 Constitution Avenue NW..
Washington, D.C. 20210, and should be
marked “Attention: SRO Inquiry.”
Comrents should Le reccived on or
before [insert date 60 deys from date of
rublication in the Federal Register).

All comments received by the
Depariment will be available for public
in.pection and copying in the Public
Disclosure Room of the Office of
Pe:siun and Welfare Benclit Programs.
Room N4G77, 200 Constitution Avenue,
NW.,, Washingtea, D.C.

"ESUSC App. I The Genersl Services
Adminifizution hes usued interim regulcticrs under
the Frdeeal Advisory Cammaee Act, &1 CFR 1m-
[tS e} W AN TIV 2 '

i
'l
ST

regulatory.funclion and describe’their *

'Commission invites individoals -

NP

n I Ly B sy e N
R IY zﬁﬂ_'ﬁf’:ﬂ SR

Robert A.G. Monks, o N
Adrinistrator, Office of Peasiun and 1elfare
Benefit Prograzs, United States Dreportment
labor . e e
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- NATIONAL COMMISSION ON
“poucy

AGRICULTURAL TRADE AND EXPORT
G s M et ,‘:‘."ﬁ’-tf

Administrativa Commities: Matice of
Keeting B

Tke Administrative Corcaniitee of the
National Commission on Agricultyral
Trade and Export Policy will mect in
Washington, D.C. on Decemter 19, 1954,
The maeting will be held iz Room 1300, -
Longworth House Office Buiiding,
Independence Avenue, Washingion,
D.C, at 800 a.m.

Matters before the Administrative
Committee will include the selection of
® ot3{f director and the development of
the Commission's future agenda. The

interested in applying for the position ¢ )
Stafl Dircctor of the Commission to. -
make known theit intent by sending
information relating to their past

to: Dr.

AN

expericnce and qualifications
Kenneth L Bader, Chairman, ™
Commission on Agricultural Trade and
Export Policy, 777 Craig Road, Post *
Office Box 27300, SL Louis, Missour{
G3141. Tke deadline for receiving such
spplications is December 18,

Applicanﬁs bf.or ‘g;e %oallidn aof .Mlh
directar will be ju according to the
following criteria: - = :

{1) Familiarity with the regources o

mt . Pl

(2) Familiarity with trede issues;”

(3) Evidence of admiinistrative ability;

(4] Evidence of Jesdership skills.

The staff director of the Commission
will act ge the principal coordinator of
all staff activities in support of the
Ccmmission under the direction of the
Commission Chairman.

The National Commiséion on :
Agriculieral Trade and Export Policy Is
an incependent Commission established
pursuont to Pub. L. 96412,

Kenneth L. Boder,
Cheirmen.
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